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BUSINESS MORALITY 





ORMATION of a 26-member Business Ethics Advisory 

Council at a meeting of business and other leaders 
with Secretary of Commerce Luther H. Hodges, May 17, 
evidenced national concern over an apparent decline in 
business morality. Revelation of a far-reaching price- 
fixing conspiracy in the electrical equipment industry, evi- 
dence of conflict-of-interest situations involving executives 
of large corporations, and growth of other questionable 
practices had so shaken public confidence in business stand- 
ards that government intervention of some kind seemed 
unavoidable. 


It is probable that the new Advisory Council will under- 
take the task of drawing up a code of ethics for American 
business.' Hodges wants the group to consider specific 
ethical problems, such as truthfulness and taste in adver- 
tising, expense account abuses, the propriety of making 
gifts to important customers, and pricing practices. Es- 
tablishment of the council constitutes a single step in a 
widening examination of business conduct by the federal 
government and by the business community itself. What 
is accomplished, or not accomplished, by that examination 
may have effects beyond the immediate business scene. 
General and conspicuous failure of business concerns to 
follow fair practices, it has been observed, would “tend, 
like the cheap coin in Gresham’s Law, to drive out adher- 
ence to proper ethical standards throughout the society.” 2 


COLLUSIVE PRICE FIXING BY ELECTRICAL COMPANIES 


The extent of antitrust violations in the heavy electrical 
equipment field was brought forcibly to public attention, 
Dec. 8, when 29 companies and certain of their top officers 
pleaded guilty or nolo contendere (no contest) in federal 
district court at Philadelphia to indictments charging price 





1A six-man steering committee, named by Hodges on May 22, is to make recom- 
mendations on plans of action to the full council in late June or early July. 


2 Bernard Schwartz, “Private Gain and Corporate Ethics,” The Nation, Dec. 24, 
1960, p. 497. 
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fixing and bid rigging in the sale of equipment.’ Although 
none of the indictments charged existence of a conspiracy 
going back more than 10 years, Robert A. Bicks, then As- 
sistant Attorney General in charge of the Justice Depart- 
ment’s antitrust division, said some of the agreements had 
been in effect since the mid-1930s. 


Sales during the period covered by the indictments, 1951- 
60, were estimated to have totaled $8 billion: $1 billion to 
federal, state and local governments and $7 billion to pri- 
vate utilities. A so-called “moon-phase” method of rigging 
bids was described as follows in the indictments: “Through 
cyclic rotating positioning inherent in the formula, one de- 
fendant corporation would quote the low price, others would 
quote intermediate prices, and another would quote the 
high price; these positions would be periodically rotated 
among defendant corporations.” 


Sometimes the conspirators worked out their plans at 
secret meetings. At other times price agreements were 
concluded over the telephone or through use of codes in 
written communications. It was alleged that at one secret 
meeting, in August 1956 at Camp Keystone near North 
Bay, Ontario, a collusive agreement was reached to raise 


prices of switchgear and control equipment by 10 per cent. 


U.S. District Judge J. Cullen Ganey passed sentence on 
the companies and certain of their executives over a period 
of two days, Feb. 6-7, at Philadelphia. Seven officials of 
the companies were sentenced to jail for 30 days for viola- 
tion of the Sherman Antitrust Act of 1890.4 They and 37 
of their colleagues were fined a total of $137,500, and 29 
corporations were fined a total of $1,787,000. General 
Electric’s fine was $437,500, and that of Westinghouse was 
$372,500. Twenty-three of the 44 individual defendants 
were given suspended 30-day jail sentences and placed on 
probation for five years. 


Before imposing sentence, Judge Ganey said the case 
constituted “a shocking indictment of a vast section of our 


*A guilty plea, but not a plea of nolo contendere, may be used in a subsequent 
civil suit as prima facie evidence of an antitrust violation. The distinction is im- 
portant to the electric companies, which are facing treble-damage suits by many 
customers, including the U.S. government. The Justice Department prepared the 
way for such suits by insisting on guilty pleas to the seven most important of the 
20 indictments. 

*The seven served their terms at Montgomery County Prison in Norristown, Pa. 
The 16 convicted General Electric executives, including three who were sent to jail, 
pognet from their jobs. The other companies retained the executives who had been 
involved. 
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economy, for what is really at stake here is the survival of 
the kind of economy under which America has grown to 
greatness—the free enterprise system.” That system had 
been “flagrantly mocked” by the conduct of the corporate 
and individual defendants alike. Ganey described the in- 
dividual defendants as men “torn between conscience and 
an approved corporate policy, with the rewarding objec- 
tives of promotion, comfortable security and large salaries 
—in short, the organization or the company man, the con- 
formist, who goes along with his superiors and finds balm 
for his conscience in additional comforts and the security 
of his place in the corporate setup.” In a later statement, 
May 11, the judge said the activities of the electric com- 
panies represented “the most serious violations of the anti- 
trust laws since the time of their passage.” 


ACTION TO RECOVER OVERCHARGES; NEW LAWSUITS 


The antitrust case was the first in a chain of govern- 
ment actions designed to crack down on illegal or unethical 
business practices. The Justice Department was reported 
to have called another grand jury in Philadelphia early in 
May to hear new evidence of price and bid rigging in the 
electrical equipment industry. Meanwhile, on April 11, 
the department filed six suits in federal district court at 
Philadelphia to recover damages allegedly stemming from 
the original conspiracy. These complaints charged that 
11 companies had defrauded the Tennessee Valley Author- 
ity and a dozen other federal agencies purchasing equip- 
ment for generation, transmission and distribution of 
electric power. The amount of the overpayment will be 
up to the courts to decide, but Attorney General Robert F. 
Kennedy said the damages sought would run into millions 
of dollars. Public utility companies all over the country 
are looking into the possibility of taking similar legal action. 


The government, meanwhile, has mounted an antimonop- 
oly attack on another front. A civil antitrust suit filed by 
the Justice Department, April 7, accused the Chrysler Cor- 
poration of applying “illegal pressure” on its dealers to 
force them to stop handling the cars of a competitor, the 
Studebaker-Packard Corporation. The government asked 
the court for temporary and permanent injunctions to bar 
Chrysler from pursuing such practices. A federal grand 
jury in New York City on April 12 indicted General Motors 
on a criminal complaint charging that the corporation had 
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used illegal sales methods to squeeze out competitors in the 
diesel locomotive industry. 


In a civil suit filed April 27 in Washington, the Justice 
Department sought a court order to force Aluminum Com- 
pany of America to divest itself of Cupples Products Cor- 
poration, a St. Louis concern acquired last year, on the 
ground that the acquisition violated the anti-merger pro- 
visions of the Clayton Antitrust Act of 1914. Combination 
of the two companies, the government contended, would 
eliminate potential competition in the architectural prod- 
ucts field. Similar anti-merger suits were filed on April 27 
and 28 against Kaiser Aluminum and Chemical Corporation 
to bar it from acquiring one plant in Michigan and to force 
it to give up another plant in Rhode Island. 


Attorney General Kennedy has promised rigorous action 
by the Justice Department to break up any new price-fixing 
conspiracies. Assistant Attorney General Lee Loevinger, 
new chief of the antitrust division, declared on April 7: 
“Conspiracy to violate the antitrust laws is economic 
racketeering which gains no respectability by virtue of the 
fact that the loot is secured by stealth rather than by force. 
Those who are apprehended in such acts are . . . criminals 
and will personally be subjected to as severe a punishment 
as we can persuade the courts to impose.” > 


Interior Secretary Stewart L. Udall announced, May 2, 
that the government had rejected bids from 15 companies 
on more than $1 million of electrical equipment because 
the bids were identical. “We were amazed at the fact that 
we continue to receive bids offering identical prices,” Udall 
said. “If suppliers are merely going to quote from iden- 
tical price lists, the whole concept of competitive bidding 
becomes a farce and the public is deprived of the benefit 
of effective competition.” Udall did not charge that the 
quoting of identical prices involved illegal collusion, but he 
said the bids would be readvertised and that bidders would 
be required to certify that their estimates had been arrived 
at independently.® 


5 Speech before the antitrust section of the American Bar Association, Washington. 

* The contention that price uniformity, in the absence of evidence of collusion, may 
be considered a result of effective competition was accepted by the Supreme Court 
in its decision in 1925 in the case of Cement Manufacturers Protective Association v. 
United States (268 U.S. 588). The Court related, in its opinion in that case, that 
“A great volume of testimony was .. . given by distinguished economists in support 
of the thesis that, in the case of a standardized product sold wholesale to fully in- 
formed professional buyers . . . uniformity of price will inevitably result from active, 
free and unrestrained competition.” 
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A spotlight was turned on the electrical equipment in- 
dustry in the Senate in April and May when the Judiciary 
Committee’s Subcommittee on Antitrust and Monopoly, 
headed by Sen. Estes Kefauver (D Tenn.), held a series 
of hearings on price fixing. The subcommittee sought to 
find out whether top officials of the electric companies 
knew that their immediate subordinates were meeting with 
competitors to fix prices. General Electric and Westing- 
house officials denied specific knowledge of the collusion, 
but top-ranking executives of several smaller companies 
admitted knowledge of, and participation in, price-fixing 
activities. Judge Ganey had said in his pre-sentencing re- 
marks at Philadelphia in February that the Justice Depart- 
ment had not been able to uncover probative evidence of 
complicity among the highest officials of the accused cor- 
porations. But he declared that “in a broader sense” the 
men at the summit bore “grave responsibility for the pres- 
ent situation, for one would be most naive indeed to believe 
that these violations of the law, so long persisted in, affect- 
ing so large a segment of the industry and, finally, involv- 
ing so many millions upon millions of dollars, were facts 
unknown to those responsible for the conduct of the cor- 
poration.” 


A House Commerce subcommittee on finance, headed by 
Rep. Peter F. Mack (D IIl.), announced plans on May 16 
to examine stock market practices to determine whether 
federal securities laws need tightening to protect investors. 
Earlier the Securities and Exchange Commission announced 
an investigation of the American Stock Exchange’s “rules, 
policies, practices and procedures.” The S.E.C. inquiry is 
a direct outgrowth of the commission’s proceedings against 
Gerard A. Re and Gerard F. Re, a father-and-son team of 
stock specialists recently expelled from the American Ex- 
change on findings of “multiple violation” of S.E.C. and 
exchange rules.” 


CONFLICTS OF INTEREST IN BUSINESS; OTHER ABUSES 


Debate has arisen recently over the propriety of certain 
business practices which, though not unlawful, may in- 
volve conflicts of interest or lend themselves to abuse. 
Corporation officers who stand to gain financially by chan- 
neling business to companies in which they have an in- 
terest have come in for special criticism. Such conflict-of- 


™The Res were arrested, May 25, on charges of violating the Securities Exchange 
Act of 1934, 
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inter-company transactions do not actually injure stock- 
holders. 


After William C. Newberg resigned as president of the 
Chrysler Corporation last year after only two months on 
the job, it was disclosed that he had made sizable profits 
from personal holdings in two companies that sold ma- 
terials to Chrysler. Newberg initially agreed to remit to 
Chrysler a sum of more than $450,000 representing profits 
he allegedly had made from Chrysler dealings with the two 
companies, but he later brought legal action to annul the 
agreement. 


Another conflicts case that came to light last year in- 
volved officers and directors of the Georgia-Pacific Cor- 
poration, a large timber and plywood concern, who had 
engaged in outside transactions with the company. It was 
disclosed, for example, that Carrol M. Shanks, then presi- 
dent of the Prudential Insurance Co. of America, had put 
himself in position to make a substantial income tax saving 
through a personal transaction with Georgia-Pacific. At 
the time, Shanks was a director of Georgia-Pacific, which 
had received more than $50 million in loans from Pruden- 
tial over a five-year period. 


Shanks had purchased 13,000 acres of Oregon timber- 
land and immediately sold it to Georgia-Pacific for the 
price he paid for it, plus costs of financing the purchase 
with a $3.9 million bank loan. Because interest on the 
loan was tax-deductible, it was estimated that Shanks might 
save as much as $400,000 on his tax bill over the five-year 
life of the loan. Shanks maintained that there was nothing 
unethical about the transaction, but he subsequently re- 
signed from Prudential, citing as a reason “my highly 
publicized transaction” with Georgia-Pacific. 


Widespread distribution of Christmas gifts by business 
concerns among individuals in position to throw business 
their way also has been assailed as a questionable practice. 
It is asserted that Christmas giving by business concerns 
cannot be dissociated from business expectations, and that 
the practice should be abandoned. Expense-account enter- 
taining has reached such proportions that the Kennedy ad- 
ministration has urged Congress to impose limits on ex- 
penditures in this category that may be deducted as busi- 
ness expenses for income-tax purposes. 
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Industrial espionage, used by some corporations to col- 
lect information about competitors, includes such activities 
as wiretapping, stationing professional spies in rival plants, 
and surveillance of officers of competing companies. 
Competitive Intelligence, a study by seven former students 
at the Harvard Business School who interviewed 300 ex- 
ecutives and polled 200 companies on the subject, reported 
last April that 27 per cent of the 200 companies acknowl- 
edged that spying or other forms of undercover collection 
of information had recently been discovered in their indus- 
tries. “Most businessmen interviewed indicated the need 
for developing competitive information,” the study con- 
cluded, though they considered outright business spying 
“unethical and immoral.” 





Business Interest in Ethical Practices 


THE BUSINESS COMMUNITY’s obligation to maintain 
high ethical standards is obvious. Corporations, partner- 
ships, and businesses conducted by individuals all deal with 
the public and are responsible to public authority. “Al- 
though there can be nothing to a corporation except its 
organization, there is imputed to it not only legally but 
popularly a special responsibility as if it were a person; 
hence there can be attributed to it moral or immoral 
action.” ® 


Many business leaders have been quick to accept the 
broad view of corporate responsibility, although they may 
disagree as to whether a particular action is moral or 
immoral. C. Canby Balderston, vice chairman of the Fed- 
eral Reserve System’s Board of Governors, said recently 
that “The ethical obligations of a businessman resemble 
those of a trustee and extend beyond mere legality.” Trade 
and professional journals are devoting increasing space 
to articles on business ethics and responsibilities. One 
writer has observed: 


When we invoke the phrase “the social responsibilities of the 
businessman,” we mean that businessmen should oversee the opera- 
tion of an economic system that fulfills the expectations of the 
public. . . . Social responsibility in the final analysis implies a 





8 Chester I. Barnard in a lecture on the morals of trade delivered at the University 
of California, May 25, 1955. 
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public posture toward society’s economic and human resources 
and a willingness to see that those resources are utilized for broad 
social ends and not simply for the narrowly circumscribed interests 
of private persons and firms. The television quiz show scandal 
is a case in point. 


Some business writers and leaders were unsparing in 
their criticism of the electrical equipment company officers 
convicted of price fixing. The author of an exhaustive 
study of the conspiracy concluded that the story was one 
of “cynicism, arrogance, and irresponsibility.”” He wrote: 
“Plainly there was an egregious management failure. But 
there was also a failure to connect ordinary morals and 
business morals; the men involved apparently figured there 
was a difference. [This] disjointment of morals is some- 
thing for American executives to think about in all aspects 
of their relations with their companies, each other, and 
the community.” 1° 


Arthur H. Motley, then president of the Chamber of 
Commerce of the United States, said last March that he 
believed the court had acted wisely in sending some of the 
company executives to jail rather than simply fining them. 
“It needed this wholesome, shocking action,’”’ Motley de- 
clared. “It called attention to the possibility of jail for all 


businessmen. If we believe in antitrust laws, then we’ve 
got to have respect for them.” '! Motley said that even a 
few misdeeds by businessmen tended to weaken the whole 
economic system and “make it harder to defend against 
those who want to change it.” 


Disturbed by the price-fixing convictions, the conflict-of- 
interest charges in the automobile industry, and congres- 
sional findings of collusion between management and 
unions, Henry Ford II, chairman of Ford Motor Co., as- 
sailed business for tolerating a climate that made such 
scandals possible. In a speech to the Minneapolis Junior 
Chamber of Commerce, April 20, Ford urged corporation 
executives to keep their houses in order lest the federal 
government undertake to do it for them. “There is really 
only one thing for top executives to do at such a time as 


* William C. Frederick, “The Growing Concern Over Business Responsibility,” 
California Management Review, Summer 1960, p. 54. Julius Klein, a Commerce De- 
partment official when Herbert Hoover was Secretary, wrote in 1928 of an “amazing 
transformation in the soul of business’ and declared that business had become 
thing of morals.” 


* Richard Austin Smith, “The Incredible Electrical Conspiracy” (Part II), 
Fortune, May 1961, pp. 222-223. 


“% Quoted by Bernard Nossiter in Washington Post, March 19, 1961. 
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this. That is to forget the alibis and the explanations and 
have the fortitude—the plain guts—to stand up and say: 
‘This is our failure. We are chagrined and sorry. It will 
not happen again’.” Ford voiced fears that the recent 
business abuses “could arouse broad popular distrust” and 
lead to revival of “old and outworn hostilities toward 
American business and industry.” 


ARGUMENTS IN DEFENSE OF THE BUSINESS COMMUNITY 


Many spokesmen for business say that departures from 
proper conduct are limited to a small segment of the busi- 
ness community. They concede that there is a school of 
managers who think their responsibility should begin and 
end with the company’s balance sheet. Nevertheless, as 
one observer has stated: “Our corporate leaders of high 
repute in public and private life are still in voting control 
of the business conscience. The margin may be slim at 
times, but they are confident that good ethics will prevail, 
despite the protective callous on the hide of many men.” 2 


Some businessmen assert that there is more trouble with 
standards than with actual conduct in the business com- 
munity. Henry Ford quoted the general counsel of his 
company as stating: “Antitrust laws in America are never 
in a state of being: they are constantly in a process of be- 
coming. You can never close the book and say that now 
we know what we cannot do.” In broad areas of antitrust 
and monopoly law, corporations are said to have far from 
a clear guide as to the legality of their conduct. A com- 
pany which operates ethically and legally in every respect, 
for example, still might come so to dominate a market as 
to bring itself in conflict with provisions of the Sherman 
Antitrust Act. 


Ford believes great caution should be exercised by the 
courts, legislatures, and the press in handling questions 
in vague areas of antitrust and monopoly law. “A dis- 
tinction should be made between the obviously criminal 
situation and that in which the court’s purpose is to define, 
clarify, or correct a situation,” he said at Minneapolis. 
“Otherwise, irreparable harm may be done to ethical firms 
and their management acting, to the best of their under- 
standing, within the law and in the best interests of stock- 
holders and the public at large.” 


122A. M. Sullivan, ‘““Men, Morality and Management,” Dun’s Review, October 1960, 
p. 61. 
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Another view of antitrust violations was expressed by 
the unidentified electrical industry executive who told a 
reporter, “Sure, collusion was illegal, but it wasn’t un- 
ethical.” Similar reasoning was advanced by J. T. Thomp- 
son, sales manager of the assembled switchgear depart- 
ment of the Westinghouse Electric Corporation, in an ap- 
pearance on May 4 before the Senate Antitrust and Monop- 
oly Subcommittee. Thompson said he knew his meetings 
with competitors to agree on prices and rig bids were 
“illegal,” but he had not known they were “criminal!” until 
he was indicted.'* The way he squares his conscience about 
what he did, Thompson testified, is that he assumed crim- 
inal action meant doing injury to someone and that “we 
never quoted a price not in accord with our published prices 
or below.” Other executives said the price fixing was in 
the public interest because it stabilized employment by 
eliminating some of the feast-and-famine in purchase 
orders, and also because it forestalled price wars in which 
the biggest companies might have driven out smaller com- 
petitors. 


Secretary Hodges has said that identical bidding ‘on 
some normal, small thing that several people sell for 25c 
each ... doesn’t bother me,” because “if you can’t have the 
same prices there, somebody’s either going to go broke, if 
he’s got to keep going down in price—or he’ll have to go 
out of business.” 4 One of the convicted electrical com- 
pany officers told reporters: “No one attending the gath- 
erings was so stupid he didn’t know [the meetings]... 
were in violation of the law. But it is the only way a 
business can be run. It is free enterprise.” 


EXISTING AND PROPOSED CODES OF BUSINESS ETHICS 


Confronted with different interpretations of what is 
right and wrong, business has had to rely on broadly stated 
principles of ethical conduct. These may take the form of 
codes of ethics applicable to a given profession or industry. 
President Kennedy at a news conference last Feb. 8 an- 
swered affirmatively when asked if the business world 
might well establish codes of ethical practice such as those 
adopted by trade unions. 


148 The general attitude that price fixing is not really a crime in the common under- 
standing of the term was displayed by a lawyer who asked Judge Ganey not to put 
his client in jail “with common criminals who have been convicted of embezzlement 
and other serious crimes.” 


4 Copyrighted interview with U.S. News & World Report, April 24, 1961, p. 63. 
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Secretary Hodges later let it be known that a group was 
working, at his behest, on a moral code that would set 
forth the principles under which business should operate 
in the public interest. The code was discussed at the meet- 
ing Hodges sponsored in Washington, May 17, out of which 
came the decision to form a permanent Business Ethics 
Advisory Council. The Secretary said he hoped the coun- 
cil could produce a single code for all business or different 
codes for different industries. 


Various business groups in the United States have had 
broadly stated codes of ethics for many years. A Code 
of Business Practices adopted by the National Association 
of Manufacturers in 1956 pledged: Conduct to merit public 
confidence in American business and industry and faith in 
free enterprise; opportunity for workers to advance in 
their jobs and receive appropriate compensation; fair deal- 
ings with customers and suppliers; and vigorous competi- 
tion without unfair practices. 


The Chamber of Commerce of the United States in 1924 
adopted a 15-point Code of Business Principles which it 
reaffirmed at its annual meeting in Washington this spring. 
Arthur H. Motley, outgoing Chamber president, said in a 
letter to Hodges that time had not diminished the wisdom 
and soundness of the 37-year-old principles. The code 
urges businessmen to play fair, render efficient service, 
avoid unfair competition, and in general to conduct them- 
selves so as to inspire public confidence and render restric- 
tive legislation unnecessary.5 The Chamber’s board of 
directors approved in May a special Statement on Business 
Ethics directed specifically to antitrust violations. The 
statement noted that “We have always supported the anti- 
trust laws and now reiterate the position that such laws— 
fairly and equitably applied—are a proper form of govern- 
ment regulation and those laws must be obeyed.” 


PROBLEM OF ENFORCING RULES OF BUSINESS CONDUCT 


The maxim that no law is better than its enforcement 
would seem to apply also to codes of ethics. Ethical 





1% Of codes adopted by trade associations in the period around 1925, historian 
Arthur M. Schlesinger, Jr., wrote in The Crisis of the Old Order (1957): “With 
Commerce Department aid, trade associations worked out ‘codes,’ which were then 
endorsed by the F.T.C. [Federal Trade Commission] and adopted by the industry. 
Though dedicated to the elimination of ‘unfair’ trade practices, the codes gradually 

n to spill over into such questions as price cutting and, in some cases, provided 
fronts behind which businessmen fraternally conspired to evade the antitrust law.” 
The National Recovery Administration’s codes of fair competition, which contained 
various price control provisions, carried exemption from the antitrust laws. 
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standards demanded of physicians and attorneys are en- 
forced to some extent by legal machinery through which 
offenders can be disbarred from practicing their profession. 
Lack of such enforcement provisions has weakened at- 
tempts to apply industry codes. Two codes of ethics have 
been promulgated by drug manufacturers, one in 1955 
and the other in 1958, but a critic has written: “Both 
were toothless. The manufacturers claim that a really 
determined attempt at internal regulation may run afoul 
of the antitrust laws.” }* 


Similar obstacles may face the attempt by Mark W. 
Cresap, Jr., president of Westinghouse, to establish a code 
of ethics for the electrical industry. Cresap told stock- 
holders attending the corporation’s 75th anniversary meet- 
ing at Pittsburgh, April 5, that the proposed ethics code 
would set up unassailable standards of conduct and per- 
formance for the electrical industry. 


The codes of the Chamber of Commerce and the National 
Association of Manufacturers are without enforcement 
provisions. John W. McGovern, president of N.A.M., when 
asked why the guilty electrical companies were not thrown 
out of his organization as the A.F.L.-C.I.0. had expelled 
corrupt unions, replied: “It’s not the same thing. Unions 
are monolithic organizations. The companies should punish 
these people.” Arthur H. Motley has said that the Cham- 
ber’s duty is to support the antitrust laws “but not to 
go beyond them in vigilante fashion and try to impose 
its own brand of punishment on wrongdoers.” 


Benjamin M. Selekman, a professor of labor relations at 
Harvard, has suggested how the problem might be ap- 
proached: 


The real problem is how to develop codes and philosophies which 
will become so acceptable as a matter of custom that the indi- 
vidual who is guilty of violating them more or less becomes an 
outcast. To this end, perhaps, there should be standing commit- 
tees in the various trades that would publicly condemn those 
businesses and corporations guilty of questionable practices, just 
as the A.F.L.-C.I.0. has done publicly in the case of trade unions 
found guilty of corrupt practices.!7 


Some business executives have expressed doubt that any 
code for business can be written that will supply character 


8 Alek A. Rozental, ““The Strange Ethics of the Ethical Drug Industry,” Harper's, 
May 1960, p. 82. 


17 Benjamin M. Selekman, A Moral Philosophy for Management (1959), p. 112. 
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or repair it. Business Week on March 25 quoted a busi- 
ness leader as saying that “Honorable men already have a 
code.” A Chicago executive has declared that any man- 
agement that must put a code in writing must be ineffec- 
tual. Henry Ford II said at Minneapolis that various com- 
panies and industries must establish their own formal 
principles of ethical practice, plus effective means of self- 
policing those principles, but he added: “I recognize that 
no amount of law, no amount of written codes of ethics, 
or pious promise will take the place of a rigorous and 
unshakable integrity in the total conduct and in the ideals 
of industrial management.” 





Efforts to Assure Business Morality 





IN THE WAKE of recent disclosures of unethical business 
practices, many corporations have initiated or reaffirmed 
policies designed to assure that similar violations do not 
occur in their own organizations. Most commonly, a res- 
olution is adopted by the board of directors outlining com- 
pany policy on such matters as contacts with competitors 
and conflicts of interest. Some boards merely distribute 
the resolution to management, while others require man- 
agement officials to sign statements that they are fol- 
lowing the policies laid down. Certain companies make it 
a practice to have key officials in sensitive jobs discuss 
these questions at periodic conferences. Du Pont is said 
to require that its lawyers go over antitrust regulations 
with every salesman once a year. 


In a unique approach to antitrust problems, Westing- 
house announced on May 17 that it had requested four 
outsiders to examine company operations and make pro- 
posals to ensure compliance with the antitrust laws. Pres- 
ident Cresap told the Senate Antitrust and Monopoly Sub- 
committee: “This Board of Advice will review the relevant 
corporate policies and enforcement procedures; counsel us 
on the steps we have taken and suggest any further steps 
which shall appear to be indicated; and generally expose 
itself to the problems of a major corporation as they relate 
to its determination to abide by the laws governing the 
marketing and pricing of products.” Creation of such a 
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panel is the more unusual in that business ordinarily dis- 
likes having outsiders take part in its affairs.'*® 


Detailed questionnaires, on which executives must list 
any stock interests they hold in supplier or customer con- 
cerns and note any other relationship with such concerns, 
are favored by some large companies. U.S. Rubber Co. 
sends questionnaires to the 600 people who make up the 
top 3 per cent of its 18,000 salaried employees; the com- 
pleted forms are screened by a special committee made up 
of the treasurer, the secretary, the chief auditor and the 
general counsel. Problem cases are referred to an execu- 


tive committee, and final judgments are made by the board 
of directors. 


General Motors sent questionnaires late last year to 
several thousand of its executives and supervisors asking 
whether they had interests in outside suppliers. G.M. since 
1921 has forbidden its employees to have conflicting inter- 
ests in companies with which it does business. The ques- 
tionnaire requires disclosure of any interests exceeding 
$10,000 in publicly held companies, and interests of any 
amount in privately owned companies. Some corporations 
restrict the right of key executives to serve as directors 
of other corporations or to hold outside employment. 


Dun’s Review asked the presidents of 200 leading com- 
panies last February what steps they were taking to pre- 
vent conflicts of interest. Twenty-five per cent of those 
who responded said surveys of key personnel for conflicts 
of interest had recently been carried out; 15 per cent 
planned to conduct such surveys soon; and 17 per cent 
planned to continue their regular periodic check-ups. Of 
the remaining 43 per cent of responding companies, nearly 
one out of four was reminding key personnel of established 
company policy. Dun’s Review said that “Almost 90 per 
cent of the presidents responding believe emphatically that 


conflicts of interest have not increased over the past 
decade.” 19 


Benjamin A. Javits, New York City attorney and founder 
of the United Shareholders of America, last August sent a 


% The Westinghouse panel is composed of Dean Erwin N. Griswold of the Harvard 
Law School; Dean Eugene V. Rostow of the Yale Law School; Prof. S. Chesterfield 
Oppenheim, an antitrust authority of the Michigan Law School; and A. D. H. Kap- 
lan, a Brookings Institution economist and authority on business pricing practices. 


%#* “Industry's Conflict-of-Interest Headache,” Dun’s Review, February 1961, p. 36. 
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questionnaire on purchasing and conflict-of-interest poli- 
cies to 1,500 companies listed on the New York and Ameri- 
can stock exchanges. Within three weeks he had more 
than 500 replies, many of them endorsing his suggestion 
that annual reports for 1960 contain declarations that the 
company “does its purchasing through a fully controlled 
and carefully checked system of competitive bidding wher- 
ever and whenever possible.” The questionnaire formed 
part of an effort to show that a stockholder organization 
could influence management policy. 


SUITS BY STOCKHOLDERS TO FoRCE REMEDIAL ACTION 


There are other methods by which the influence of stock- 
holders can be brought to bear on questionable corporate 
practices. Stockholder suits are becoming increasingly com- 
mon as shareowners seek to force rectification of actions 
of executives, directors or others that allegedly are detri- 
mental to the company and, in turn, to the interests of 
stockholders. Abraham L. Pomerantz, a New York lawyer 
who has represented plaintiffs in numerous suits against 
major corporations, believes these suits “deter crime.” He 
contends that many a dubious corporate scheme “was not 
carried through because of fear of stockholder action.” ?° 


Within a few days after completion of the trial in the 
electrical equipment price-fixing cases, more than 20 stock- 
holder suits were filed against officers and directors of 
the companies. The stated purpose was to force personnel 
involved in the law violations to reimburse the companies 
for legal fees, fines and other costs arising from the anti- 
trust convictions. Many stockholder suits are expected 
against utility and other companies that are major pur- 
chasers of heavy electrical equipment—to prod them into 
seeking refunds of overcharges resulting from the price- 
fixing conspiracy. 


Other situations which may touch off shareholder suits 
include excessive executive compensation and relationships 
with affiliated concerns that may be disadvantageous to 
the corporation. As many as 50 suits are said to be pending 
against mutual funds, charging conflicts of interest among 
officials who hold posts both with the funds and with affil- 
iated management and advisory companies. It has been 
alleged that these ties lead to payment of excessive fees 
by the funds for portfolio management services. 





® Quoted in Wall Street Journal, April 27, 1961. 
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Stockholders today are increasingly exercising their right 
to attend corporation annual meetings and to question cor- 
poration officers. Such confrontations may be embarrass- 
ing to management, but they rarely put company officials 
out of office; stock ownership in most giant corporations is 
too widely distributed to allow individual shareholders an 
effective voice. Attendants at annual meetings usually 
represent only a small fraction of the total stock outstand- 
ing; most stockholders tender their proxies to be voted 
by management. When General Electric held its annual 
meeting at Syracuse, N. Y., April 24, 2,800 stockholders 
attended, some of them to demand the ouster of top G.E. 
officials because of the price-fixing scandal. But manage- 
ment went into the session able to vote about 67,000,000 
of the 88,148,570 common shares. As a result, the resolu- 
tions offered by dissident shareholders were submerged by 
pro-management ballots representing from 98 to 99.9 per 
cent of the shares voted. 


PROPOSALS FOR ADDITIONAL REGULATORY LEGISLATION 


Studies have been undertaken in a number of govern- 
ment agencies to find ways to tighten laws relating to 
conflicts of interest and antitrust violations. Attorney 
General Robert F. Kennedy disclosed at a news conference, 
April 6, that he had under consideration proposed legisla- 
tion to prohibit corporation executives convicted of certain 
criminal offenses from retaining their jobs. A _ similar 
prohibition is included in the Labor-Management Reporting 
and Disclosure Act of 1959 (Landrum-Griffin Act). It bars 
from union office for five years persons convicted of specified 
felonies or of violations of the reporting and trusteeship 
provisions of the act. The Attorney General has thrown the 
support of his department behind proposals for legislation 
that would require companies contemplating a merger that 
would result in concentration of assets in excess of $10 
million to give advance notice to the Justice Department. 


Conflict-of-interest cases like the Chrysler affair have 
caused the Securities and Exchange Commission to scru- 
tinize the whole problem of inter-corporate relationships 
involving personal interests of executives. At present, 
most corporations with stock in the hands of the public 
are required by S.E.C. to disclose “material” transactions 
by the corporation in goods and services in cases where offi- 
cers, directors or big stockholders have a sizable personal 
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interest in the goods or services. These transactions need 
not be reported to S.E.C. if the interest of such an “insider” 
in a supplier or customer concern “does not exceed 
$30,000,” or if the transactions amount to “less than 10 
per cent of the total sales or purchases” of the corporation. 


The law prescribes penalties for false statements or 
for willful failure to report, but prosecutions have been 
rare. As long as the reporting provision is satisfied, the 
government has no authority to bring a criminal or civil 
action against the “insider” even if he has used his position 
to defraud his company. However, he may face arrest for 
violation of state criminal law, and the company may file 
a civil suit to recover money obtained by fraud. During 
the 1960 session of Congress, the S.E.C. asked power to 
levy fines against companies and individuals tardy about 
filing reports with the commission. Bernard Schwartz, 
New York University law professor, has said federal law 
should be tightened to require disclosure of all conflicting 
interests, not solely those over $30,000 or more than 10 
per cent. 


Schwartz also favors making it a federal offense for 
corporation officials to participate in self-serving transac- 
tions like those involved in the Chrysler or Georgia-Pacific 
episodes. In Great Britain corporation officials are treated 
as fiduciaries, i.e., trustees, and are barred from engaging 
in personal transactions with those to whom they stand 
in a trust relationship. Under American law, more than 
a conflict of interest must be shown. There must be a 
charge, supported by assertions of fact, that the corpora- 
tion official is improperly influenced by the situation in 
which he finds himself. Schwartz contends that passage 
of a federal prohibitory law embodying the British ap- 
proach “still remains essential to any resolution of the 
[conflict-of-interest] problems.” 2! 


PUBLICITY FOR IDENTICAL Bips; LIMITED PRICE FIXING 


Rep. Wright Patman (D Texas) introduced a bill in the 
House, Feb. 20, to assure publicity for identical bids sub- 
mitted to public agencies. The bill would require federal 
agencies to submit a report to the Attorney General giving 
all details each time an agency receives bids for any item, 
supplies or services and two or more of the bids are iden- 





*" Bernard Schwartz, “Private Gain and Corporate Ethics,” The Nation, Dec. 24, 
1960, p. 497. 
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tical as to price. Similar information from state or local 
governments would be welcomed. The Attorney General 
would be required to make a consolidated report to Con- 
gress every three months, setting out pertinent informa- 
tion on all instances of identical bidding, and the report 
would be published as a House document. Patman believes 
that publication of lists of identical bids would stir public 
opinion and help bring about voluntary compliance with 
the antitrust laws. 


President Kennedy issued an executive order, April 24, 
requiring executive departments and agencies to advise the 
Justice Department of all identical bids in connection with 
procurement or sales exceeding $10,000. The order stated 
that the Attorney General was to formulate and put into 
effect procedures for inviting state and local governments 
to submit reports of similar bids. The General Services 
Administration, the government’s housekeeping agency, 
disclosed on May 11 that it was drafting a clause, to be 
made a part of all government contracts, requiring a suc- 
cessful bidder to certify that his bid had been arrived at 
independently. 


A more forceful solution has been proposed by T. K. 
Quinn, former chairman of the board of the General Elec- 
tric Finance Corporation. Quinn suggested establishment 
of a federal body to set prices “which would otherwise be 
under private collusive control.” Under this plan the gov- 
ernment would not interfere in those sectors of the economy 
where honest price competition prevailed. “Every business 
concern could have a choice between the acceptance of 
maximum prices set by the government or prices set by 
competition without government regulation. Antitrust laws 
would be more strictly enforced. Uniform prices would re- 
quire standard wage patterns, and a Federal Price and 
Wage Board would have to be established to supervise 
the regulation, as was done during the last war.” Quinn 
maintained that his plan would effectively answer the 
contention of some big corporations that prices should be 
substantially uniform to make profits secure.?2 





=T. K. Quinn, “The Dilemma of Business,” New Republic, April 3, 1961, p. 9. 
Others have blamed private price fixing primarily on industrial concentration and 
have proposed that if four or fewer companies account for 60 to 70 per cent of total 
sales in a given market, they should automatically become subject to federally ordered 


vv Vv 


418 





7 
























































1 
I 












































